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‘...the loan financing provided by #3224 27 3 i2ix Jps AR S535 k2222 Z32e 35

the related party has an effective interest of 6% per annum and there was no repayment
schedule with regard to the principal loan amount but the condition that the loan shall be for
a term until 30 December 2023. The review of the audit workings further evidence that,
despite the fact that the aforementioned loan made in the year 2013, it is vital to note that in
addition to the further borrowings of USD ||l from the said related party, there
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transaction does not represent the general norms (gearing. repayment schedule, security etc.)

that are usually considered in a loan transaction, in case where transaction takes place
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“...contradicts to generally accepted standard terms and conditions in a genuine loan
agreement for the below reasons; -there is no repayment clause with regard to repayment of
principal amount... -...If the transactions were entered between unrelated parties, even
though the interest rate is subject to revision, it is to be decided by the lender instead of a
mutual agreement. -In a commercial third-party loan agreement for such a lump sum,

mortgage forms an important separate part of the loan agreement. In this case, taxpayer has

o - -

~Lrajrvine Fasy > stated that they do not have any mortgage with regard to the loan...”
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However, the transaction, was not on arms length terms since the transaction

does not represent the general norms (gearing, repayment schedule, security,etc)

that are usually considered in a loan transaction, in case where transaction takes

place between two unrelated parties”
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*.. In addition, the terms agreed between the parties for the funds received

indicates characteristic of share capital rather than loan”
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the arms length principle follows the approach of treating the members of an
MNE group as operating as separate entities rather than as inseparable parts of a
single unified business- Because the separate entity approach treats the members of
an MNE group as if they were independent entities, attention is focused on the
nature of transactions between those members and on whether the conditions
thereof differ from the conditions that would be obtained in comparable

uncontrolled transactions- Such an analysis of the controlled and uncontrolled
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While interpreting, the court has a duty to avoid a ‘head on clash’ at all cost between two sections of the same Act;
The interpretation should be done such that the provision of one section doesn’t defeat the purpose of another unless it
is impossible to effect a reconciliation between them

e When it is impossible to reconcile the contradictory provisions, then courts must interpret in a way to give as much as
possible effect to both provisions;

e A construction that reduces one of the provisions to a ‘useless lumber” or *dead letter” is not harmonious construction;

® lastly, to harmonize is not to destroy any other statutory provisions
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