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permanent establishment situated therein, there shall in each Contracting State be
attributed to that permanent establishment the profits which it might be expected
to make if it were a distinct and separate enterprise engaged in the same or similar
activities under the same or similar conditions and dealing wholly independently

with the enterprise of which it is a permanent establishment.”
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. @ company's central management and control is located at the place
where the company's operations are controlled and directed and the question of

where a company's operations are controlled and directed is invariably a
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question of fact to be determined, not according to the construction of the
company's constitution, but upon a scrutiny of the course of business and
trading.... (and) a company has its central management and control where the
central management and control of the company actually abides, that being a
guestion of fact and degree to be determined according to the facts and

circumstances of each case®®.”
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The question of where "central management and control” is located is answered by ascertaining

"where the real business of the company is carried on, not in the sense of where it trades but in

the sense of from where its operations are controlled and directed. It is the place of the

personal control over and not of the physical operations of the business which counts"3°
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Review of the transaction in dispute and relevant agreements pertaining the head

office expense_it was evident that the amounts classified as head office

expenses in the audit were incurred in the course of providing management
services to the taxpayer by the head office (SML, SM and SKS) and the said

expenses falls within the head office expenses stipulated under Section 25 (a) of
the BPT Regulation. Therefore, in calculating the taxable profit of the taxpayer
MIRA has capped the head office expenses to 3% pursuant to Section 29 (b) of
the BPT Regulation.
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