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. the profits that are attributable ... to the permanent establishment ... are the profits it might
be expected to make, in particular in its dealings with other parts of the enterprise, if it were a
separate and independent enterprise engaged in the same or similar activities under the same or
similar conditions, taking into account the functions performed, assets used and risks assumed by

the enterprise through the permanent establishment and through the other parts of the enterprise.”
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“Application of the arm’s length principle is generally based on a comparison of the
conditions in a controlled transaction with the conditions in transactions between

independent enterprises. In order for such comparisons to be useful, the economically

relevant characteristics of the situations being compared must be sufficiently comparable.

To be comparable means that none of the differences (if any) between the situations being
compared could materially affect the condition being examined in the methodology (e.g.
price or margin), or that reasonably accurate adjustments can be made to eliminate the effect
of any such differences. In determining the degree of comparability, including what

adjustments are necessary to establish it, an understanding of how independent enterprises

evaluate potential transactions is required...”
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OECD (2010), OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2010, 19
OECD Publishing, Paris, https://doi.org/10.1787/tpg-2010-en.
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“As noted above, in making these comparisons, material differences between the compared
transactions or enterprises should be taken into account. In order to establish the degree of
actual comparability and then to make appropriate adjustments to establish arm’s length
conditions (or range thereof), it is necessary to compare attributes of the transactions or
enterprises that would affect conditions in arm’s length transactions. Attributes or
“comparability factors” that may be important when determining comparability include the
characteristics of the property or services transferred, the functions performed by the parties
(taking in to account asets used and risks assumed), the contractual terms, the economic
circumstances of the parties, and the business strategies pursued by the parties.”
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administrations should not automatically assume that associated enterprises have sought
to manipulate their profits. There may be a genuine difficulty in accurately determining
a market price in the absence of market forces or when adopting a particular commercial
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“A. 4.3-3 Information undisclosed to taxpayers

3.36  Tax administrators may have information available to them from examinations of
other taxpayers or from other sources of information that may not be disclosed to the

taxpayer- However, it would be unfair to apply a transfer pricing method on the basis

of such data unless the tax administration was able, within the limits of its domestic

confidentiality requirements, to disclose such data to the taxpayer so that there would be

an adequate opportunity for the taxpayer to defend its own position and to safeguard

effective judicial control by the courts.”
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“B.1.6.32. Caution should be exercised in permitting the use of secret comparables
in the transfer pricing audit unless the tax authorities are able to (within limits of

confidentiality) disclose the data to the taxpayer so as to assist the taxpayer to

defend itself against an adjustment. Taxpayers may otherwise contend that the

use of such secret information is against the basic principles of equity, as they

are required to benchmark controlled transactions with comparables not available
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to them—without the opportunity to question comparability or argue that

adjustments are needed.”
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“The process followed to identify potential comparables is one of the most critical

aspects of the comparability analysis and it should be transparent, systematic and

verifiable- In particular, the choice of selection criteria has a significant influence
on the outcome of the analysis and should reflect the most meaningful economic

characteristics of the transactions compared. ...
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It is very important that the taxpayer or tax administration using the” 4372257 =3

“additive” and/or “deductive” approaches justifies and documents the criteria used

to include or exclude particular third party data from the pool of potential

comparables, in order to ensure a reasonable degree of objectivity and transparency

in the process- In particular, the process should be reproducible by the taxpayer

and by the tax administration that wishes to assess it- It is also very important that
third party data be refined using qualitative criteria- It would be improper to use
financial information relating to the transactions of a large sample of companies
that have been selected solely because they are classified in a database under a

222 > 0r -2 o~ 0x0%- O

SASA G s ;Vj.)" .c"—’-/l rOVIAFIVIN® .zvn_,s;; glven 1ndustry code-
X

31 %90 255

www-tat-gov-mv :ga—2s info@tat-gov-mv 2525 a5 3015555 A5 SA5 5. 55 20152 23252255 s Sssli F3lie
z z z


mailto:info@tat.gov.mv

S82.5s 33 SRAeniE 244 228 TAT-CA-B/2019/022 : 2525 5555
s o g Z
s2-, ZoO- 22322, -~ o > ¢ 23 Z -

9
X
X

o oc¢ z 0 ¢ -3¢ -
AP FTVE ROPNS PorF SeS S comparables S ASvaSy v comparables (f)

Or s > orz2r- Zo-r

o oc¢ o0r 2272 o z bd z > o z 2z o o0c¢
FASSAF FPORF VAS V@ FOSAFS SANSAS KV /vn/,s.n —re
e Cd -

e oz, 2> z > (- o 2z o oc¢ 2,0 > 27 2 2
- VV_&_&;;.A; ~e S50 comparables HAKFA @ CArOVIINS P X
e rd ” Cd

\
Yy

© ¢coc¢ or 7 e 22, 22 o ¢ 2, 2 20 -

—2oAN FS5A SO ION> ~is3 S Comparables 5 ‘prosvrisn ~C comparables

¢ o c¢cc P Prr 022 - o0 2, ¢ o ¢ © ¢co~-r 00 -~ ¢ 3 s € C O~ OC o¢co~-r 00 -~ ¢
(PN P CAFPVIAVIF SO FOAIS 9 +—@IOPI—SA A OIS PIIINS AR O@I—SA
e ~
-0 o0oZo o>, 0ce Z-r 23 02202 z 2 o oc¢
FFrESA P (O v I CArOVT T o RAs -fJ"Vj/-t" /'w//wi —ve /u.?.f/* comparables
rd Ea 4
F 4 20-r - Or s 0 7 o € e o 22, s 22 ¢, s ©0 o~ O
Secret Comparables PA PBIS PSPV FIAPLAS LN SO BIAKYIIN ASIIA LIV EASXS
e Pg Pd Pd z 2 z z P Pg
C>2,r 02, 2> 2202, O z o - 22> ~r 0> o0 > 0 ~» € O0r 2222 0 ¢
SVPPOIIAND RKVIN® AN r OV comparables ‘,s./"/ KV PBAL SIAI L ANS A SOV @
P z P P

v

O0r » C cCet oc¢ -, - oc¢c s s ox z O, 2332 - [ o3 > Zz o Zzo0c¢ o¢ oc 22322 - P
FOVISESY AN LIV ASSA SFUIP FOOFAND A SV AL AN 90N A PO NS PSS
- - z -

Gr 2> 2 o~ 0% O oc

- o 4 or -, o¢ oc¢
A AVLPLOIOND KVIN® SANXS OV comparables JJ‘/?/’) PAFIY SAPA 5B 5A (v)
- z z

2> > ¢33 3> o-ro0z2-%2>

- ¢ » 7 CC  cC >z - s 7
- A DS POIAND PSKF SPOS SIS ALLCIOAND
-

sy

< o >3 I3 s 0¢ orcecce ¢ ¢ L > 0r 22~ % o~ 00 2~
A SRS A ArSves FYSISsS ~C comparables POLSF S ALLAIEL SN FrVIN@
rd e

< e oc¢ - o0zZr- 2

¢ oO0¢ (-4 . P
Y1 54 aa sa a0 ave uncontrolled transaction yipesrsa>

z i’

P 02, 2 z

> o <
VRLIIAS AY S FAS:
z

e 0~ 23222, - o z o ¢cr - - 0¢C 0or¢eccec ¢ ¢ O C OCr OCrO0%2r,r 2> »-0
PP PO IAND SO PAFS IVAKD OO0 CASDVOIY SFVIISIVS 9 APV AV IPANS SFA
- Tz z

\n

rr 02,25 ¢ [

< > or 7
o OV comparables yyeLr2a> 2 ’-*.?

G > ~ ¢

comparables w2322 25 555825 s
b e '

\\

o 2> ¢ Sr 20 > 0232, - o - - o0 ¢ 2 3 s - € C O Zrs > s 22c¢
(LIPS A AFPVIIA D SRV SSF VIV AN®R 5SS PRI S 25N SPIPISNAF AS ISV
” ' - ” s s

Saskm A2 555 uncontrolled transaction »2222353 Saiaii RaZ. 781

o z o 227 - P d -, o0 z cCrrece 2
AKX SO AV @I~ A0 A BAFASALIVY AKX CArOV IRV
z - 7 . s 2z -

235 299 >0 >
Apr—a <Y
rd rd

a7

.78

z - Pl z ox o Z .- Or s (O~ O o e 22 25>z g0 2 -
BAFAS LSS SAK D SVIN® OV ALPII—F© SORVPI—r AVOr—r—n
g P z z g P
—
» f 1 oZzo0¢c e - - cor > ¢ o - O -0 ©0Zo0 o ¢ 2 23
L 5.7 .,' gmsry ~p B2A444 55545 scgaxi xzr—mee Sa
/ 2

32 %90 255

www-tat-gov-mv :ga—~<5 info@tat-gov-mv 2525 Sa5a. 3015555 A5 SAE 5. 25 20152 232528255 s SssA
z 777 z z


mailto:info@tat.gov.mv

S32 5 3 GRAesid Syh 228 TAT-CA-B/2019/022 12525 3555

o¢c 7 - 0 ¢c2»w > o ¢coc¢ ” cC

s ? o« : 29
pa aro—h apea s—pas a5a v53e “Average markup calculation
z

P - Cr et 2> 0CDWD-r O ¢ O
NS PP ISRV IN® SAFSVIRVIY Np@S5 +—9 ~
- -

s r0¢ 0crece 22, ©0 ¢ Or-
A,V POIY ASVIXV X, Y —9 v
-

\\
Ao
I\
LY
AN
9
Y
A\
Y
S\
\n
A5
\\

¢ o o 22 e 2 ¢ ' o o
saveex; er ~ss va cOmparable <re~e ai5saimi gazi szr—m<e 182
z - -

o 2>, o c¢cec s, 0¢C 2~ Z - Orrr0z2r,r 2> 2 o~ 0X s 2 ¢
Comparable OV oA ‘-AJ‘.?V/I,:‘/’—‘ —r— V_?} PR N _;./)}/y ,/}_f/s)
z z

e ¢ s 0Cc»o0 s C or 072, ¢ ~r O0XO0Zr 2O . s 22c¢ oc¢
SO ASASRS  SPA ‘/’_\"ﬁ/} PASSVLS N2 P 1ndependent AS2S5, AN
P '

G 0cC o 2 o0 2 s 2 > 0, 02, 72 z > o > -
SAFlPOVASY OISO VIINIAIY ALPPIIAND KV IVPIFIvv S
- - z - -

o o-r- 2 o0~ 02, 72> ccc -

o Z oce > < > e ¢ e (3
vos <@ rvrr—> ALLPOF2ANS PXV _f/S SVPIFIV IO ASFFS VORI~ 52
- - s - z

o 23 > >0 o o7z s ~ 03 0r 02,23 o~ > 2 or > 00~ 0c c o o~ e
YA ﬁ./“/ —2A /"}/{)‘ FV (AP I oS S F I PO Ss PIOSIND s
rd rd

- [ R Pl P4 or z - 3 2 [3 A Xd cee
HFSA  SPIOAND PO SFASAF  SVLPIFIY A @@~ S5 A
” rd rd

> z o ¢ > 225> L T ¢ Zcex 7, 02 - »
SFAIS SIVEAXF KFITIAP AT NS SS APV O AV OINS AN AFrV <A
- - z -

W3J225% 25 B23426

“When adopting the additive approach special care should be taken in

order to provide a reliable comparable; it is not sufficient that a third party

company be well-known in the relevant industrial sector- Also, one needs

to avoid potential third party companies who themselves have transfer pricing

issues-”’

Prr % ~r0XO0Z%r O o
SArOV 9N 3V IVN@ v 2
- - - -

33 %90 2%

www-tat-gov-mv :es—es info@tat-gov-myv %25 Za54 3015555 (A5 gAE 5. 25 Q0152 33222255 s Zasi
~ - - - z - -


mailto:info@tat.gov.mv

¢ oz < ¢z or 2 ~ O o < o oc¢ 2 - 0 e
EANFXAIS (PO S FIAPANP FfA v TAT-CA-B/2019/022 Ko pr—a
- g g Z
e 2 z ©0 0~ 0ce ¢ 07/ (- ¢ ¢ L? // 0, 2322, z e (-4 z
SS AF PrrosI2 /Vgc‘f 8 ./"/)./f .fg’é.x 9 f.ﬂ SUOOIAND  BAF S SAKD 78.3
z el Pl z
7 2 >20¢e 2 o o¢ -~ oOor oc¢ oo~ 0ce ¢ 24 P2 0 ocCcr o0z, 22
./v).r V;/Vg/_,fn EFA sAVva AAF PSS/ SArOVIANFI; YV AVPOPOIIAND
P g z P P
(- o ¢ c 2, r0c? (-] ¢ e > ox > o0 7 7 2 ¢ [ d 20 2 2
comparables SOV A CAFPVAIELRIA SRV FVIIA ASSO SYPIFIY Ko
rd rd rd rd rd ”
2 -4 X [3 7 7 03¢ oz, 2 (3 ©0 0~ 0cC ¢ 07/90 Zz > o z o 7
K IS S o€ A SPAFIYV P FPANC S F PSSV SV EF SR SAKS SOV
P z Pl z Pl g z
'3 z > or - oO0c¢ . e o s 2¢CC P 2o
comparables 2 o5 232 55 uncontrolled transaction «5 3743355 Z3%5
z z -
> z - O, 225, z z o ¢ Pt 2O o ¢ or - oc¢
/"V .7 .x/);v SO IND ,9.4_;,; /".4/‘.7 =PI SASOVIII S AI® SOV AA
z g Pd
(- d cce o ¢ o3 o ¢ o -~ ” 2, 0¢ o ¢ o ¢coc P c¢eccec ¢ ¢
PRI~ S A PO PN SO PSS O SA CArOVPN AP —PANAN DS SIS
P z P P
oc - s 7 o ¢ 0o¢c o~ 00 -~ ¢ o ¢ o z Or »r - ¢ Z2ox or 2z - 3 20 >
AANFAS S =P APNOPI—SA ’—'}/rn HARK D SR S F Y ./"./)/3.4} R Tald
- s 2z z
G 2D
A2V o7
rd
0¢cr 02, %2> - 0¢C P 02, 2O 4?0 oc ¢ oc¢ rFrOPr 2> P2 o P o z
AVRPIZN> BFAA AVPOIDNS AL 398424 vipesrDa> sAFsc rax> (84
- z z - s 2z
20 >¢e 723 ¢Cr - o ~ o 0 O07Zo0 s recce 2 oc¢c -~ o -
5 comparable / SR NS OIS IY EAKXF KFI—ZIARP CArOV IR A0S v
P P g z
7 2 ¢ e >z, [3 2 (- 7 C oz, 22 ¢ee 220 ¢ - 0 ©O o ” 0C C o 2>
ASSO SPXF S K ISES @A) 03 OND SAVEPI—R VArZV @I X @YY YOIV
P P z z P P g P
z - o ¢ 20, P2 . . . s o0c¢ z o022 Z -~ 0Xx
—r—n 9 VOISV IOANS (sufﬁ01ently smnlar) PIFAA A \PFPAN> SAFSV
z z -
o o oc¢ oc¢ oc¢ s L DD s D ¢ o ¢ > 2 o 2> 4//0‘2/‘
B EFX SANFIAN 98NN VOV PAVSSF OPOKF DI KAIP JOS D CArOVAPKI
P P z z P P -
z 7 s 7 o ¢ 2 O0r - ” 0 C2X zor ©0 0~ 0cC C 7 2 0¢CL 3
9 BAFASIY IARXD PO/ SISOV ASF> YAS .AA_; (el - add /'./VE.)‘}./I
g g z g P
4 o o ¢ oc¢ oc¢ -0 >0¢ 00~ 0cC ¢ (- ¢ ¢ C’ﬂ
K AN 98NN AD CArIVIVAS RIS -/“VE’(_‘J‘ 8 ruxe spax
Pd z PP g z g g
25 Prr0CZ2r,s 292X O 2% OX O~ OC P2¢CC Pro0zr 2> 2202, O z Pr 02, 2O
(NFOVALFPO 2@ IVSF PA JIIF SIS5 VOOIIND RKVIN® IANKD AVLOPIIND
P g z 7
oc¢ >~ or >z (- Z - 7 22¢C - oco -~ o0 0 0Zo0
gesie 5 2355%e 25 comparable Fx 4332440 ShEaxi siiS<e 185
rd e
. s 22~ ¢ 26 2,2 .~ 0xo07Z- 0 -0 - e
R Rl ] NPV IANFFVINP ASIAS 2 AS 29— A
z - - - - - z 2z 2z
(T |
(.f/ ./
1 / « 39 O~ . 59 2 o ~,o,-> 0 2 24
“Management Fees (C)” 35 5 “Average markup calculation Fasasarl Faxs
s 23 . - . P 225
. /’_}”-’ Fald 45) ;/;;‘; Fald 136 .:/"/t;: s :;—4:
€ ¢ 2, z < Z - s 4/’0 o cc > or 07 6 2 > 0¢e 2 < oc 90/9“426
)M},-'VJ/; '—v AL /'V:V f/} /n;vn)n PRES SN ;.«, Aav> 5 (Resort F) EEx AvESAgA 2N /M} ero2g,r2
34 590 275
www-tat-gov-mv 84525 info@tat-gov-mv 255 Sa5a 3015555 (AL 55 5. S5 Q0152 332328255 s SisRF Fiie

0


mailto:info@tat.gov.mv

TAT-CA-B/2019/022

e The contractual terms of the transaction-

e The functions performed by each of the parties to the transaction, taking
into account assets used and risks assumed, including how those
functions relate to the wider generation of value by the MNE group to
which the parties belong, the circumstances surrounding the transaction,
and industry practices-

e The characteristics of property transferred or services provided-

e The economic circumstances of the parties and of the market in which
the parties operate-

o The business strategies pursued by the parties-
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“If the relevant condition of the controlled transaction (e-g- price or margin) is within

the arm’s length range, no adjustment should be made.”
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“2.83 As a matter of principle, only those items that (a) directly or
indirectly relate to the controlled transaction at hand and (b) are of
an_operating nature should be taken into account in the

determination of the net profit indicator for the application of the

transactional net margin method.”

“2.86 Non-operating items such as interest income and expenses and

income taxes should be excluded from the determination of the net
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profit indicator. Exceptional and extraordinary items of a non-

recurring nature should generally also be excluded. ...”

“2.98 ... Moreover, in most cases only those costs which are of an

operating nature should be included in the denominator. ...”
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“2.50 In addition, when applying the cost plus method one should pay

attention to apply a comparable mark up to a comparable cost basis-

“2.81 Another important aspect of comparability is measurement

consistency- The net profit indicators must be measured consistently

2

between the associated enterprise and the independent enterprise-
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“In 2008, the Club Med group has implemented its group transfer pricing

policy, which has been designed in full accordance with the OECD

Principles... Since that date, the TP methodology in Maldives as in 15
other countries were Club Med villages are operated is a cost +

methodology...”
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some cases it will be possible to apply the arm’s length principle to

arrive at a single figure (e-g- price or margin) that is the most reliable

to establish whether the conditions of a transaction are arm’s length-”
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“Transactional Net Margin Method”
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“Similarly, when analyzing the transactions between the independent
enterprises to the extent they are needed, profits attributable to
transactions that are not similar to the controlled transactions under

examination should be excluded from the comparison-”
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“To quote the historical and oft-quoted Rowlatt J in
Cape Brandy Syndicate v Inland Revenue Commissioner

(12 TC 358)

There is no room for any intendment, there is
no equity about a tax; there is no presumption

as to a tax; you read nothing in; you imply
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“Application of the arm’s length principle is generally based on a comparison of the conditions
in a controlled transaction with the conditions in transactions between independent enterprises.
In order for such comparisons to be useful, the economically relevant characteristics of the
situations being compared must be sufficiently comparable. To be comparable means that none
of the differences (if any) between the situations being compared could materially affect the
condition being examined in the methodology (e.g. price or margin), or that reasonably accurate

adjustments can be made to eliminate the effect of any such differences”.*!

“As noted above, in making these comparisons, material differences between the compared
transactions or enterprises should be taken into account. In order to establish the degree of actual
comparability and then to make appropriate adjustments to establish arm’s length conditions (or
range thereof), it is necessary to compare attributes of the transactions or enterprises that would
affect conditions in arm’s length transactions. Attributes or “comparability factors” that may be
important when determining comparability include the characteristics of the property or services

transferred, the functions performed by the parties (taking in to account assets used and risks
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assumed), the contractual terms, the economic circumstances of the parties, and the business

strategies pursued by the parties.”*?
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“The cost-plus method begins with the costs incurred by the supplier of property (or

services) in a controlled transaction for property transferred or services provided to an

< associated purchaser. An appropriate cost-plus mark-up is then added to this cost, to make

) an appropriate profit in light of the functions performed and the market conditions. What
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is arrived at after adding the cost plus mark up to the above costs may be regarded as an

arm's length price of the original controlled transaction....”

-
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“The transactional net margin method examines the net profit relative to an appropriate
base (e.g. costs, sales, assets) that a taxpayer realises from a controlled transaction......
Thus, a transactional net margin method operates in a manner similar to the cost plus and
resale price methods..... A functional analysis of the controlled and uncontrolled
transactions is required to determine whether the transactions are comparable and what

adjustments may be necessary to obtain reliable results....”
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“There was no agreement between MIRA and MHVL whereby MIRA agreed a cost plus

18% as revenue of MHVL company as a whole.

Previously concluded audits of MHVL was concluded based on available information
and MIRA assessed revenue from VSPL using the methods which MIRA considered
most appropriate at the point of time. Likewise, during the current audit, MIRA used an

industry average cost plus percentage to assess revenue from VSPL46
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“A- 4.3-3 Information undisclosed to taxpayers
336 Tax administrators may have information available to them from
examinations of other taxpayers or from other sources of
information that may not be disclosed to the taxpayer- However,

it would be unfair to apply a transfer pricing method on the

basis of such data unless the tax administration was able, within

the limits of its domestic confidentiality requirements, to disclose

such data to the taxpayer so that there would be an adequate

opportunity for the taxpayer to defend its own position and to

safeguard effective judicial control by the courts.”
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“Maldivian Holiday Villages sold almost its entire bed capacity to a non-registered

related party and applied extremely low transfer price (cost plus 5%) to value

related party sales”
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“For transactions entered into with associated parties, if the terms on which the

transaction was actually made do not reflect arm’s length terms, and if the taxable

profits of the taxpayer are less than it would have been the case if the transaction has
been made on arms’ length terms, then the taxpayer is required to calculate taxable
profits as if the transactions has been made on the arm’s length terms instead of the

actual terms.

Accordingly, MIRA made an assessment based on the available information and

taxpayer is required to pay additional tax as computed in Annexure 1.

Taxable profits for the period have been recalculated after adjusting for the under

declared sales as shown in section7”
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“It was the agreement between Club Med and MIRA that the cost plus 18%
methodology shall be applied from 01 November 2014 onwards.

The computations shown in the audit report are based on the cost plus 25%, which

is not consistent with the Cost Plus 18% proposed and agreed by MIRA.

MIRA has used “industry net profit markup % of similar companies | operation as
reference point to add 25% on cost as markup. However, no information has been
given for such companies. Please note that club med has provided benchmarks
reports to MIRA during the discussions for the use of Cost plus 18%.

The total cost taken for the cost-plus computation should exclude finance costs.”
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“There was no agreement between MIRA and MHVL whereby MIRA agreed a cost
plus 18% as revenue of MHVL company as a whole.

Previously concluded audits of MHVL was concluded based on the available
information and MIRA assessed revenue from VSPL using the methods which
MIRA considered most appropriate at the point of time. Likewise, during the current
audit, MIRA used an industry average cost-plus percentage to assess revenue from
VSPL.”
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