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Characterizations of the advances as either loans or capital contributions is a question

which must be answered by reference to all the evidence, with the burden on

Associated to establish that the advances were loans-
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1. Names given to the certificates evidencing the indebtedness;
2. The presence or absence of a fixed maturity date;

3. The source of the payments;

4. The right to enforce payment of principal and interest

5. Participating in management flowing as a result;

6. The status of the contribution in relation to regular corporate creditors;
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States, 424 F-2d 1330 (9th Cir- 1970) (11 factors), Fin Hay Realty Co- v- United States, 398 F-2d 694 (3d Cir- 1968)
(16 factors); Georgia-Pacific Corp- v- Commissioner, 63 T-C- 790 (1975) (13 factors)-
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7. The intent of the parties;
8. Thin or adequate capitalization;

9. Identity of interest between creditor and stockholder

10. Source of interest payments;

11. The ability of corporation to obtain loans from outside lending institutions;
12. The extent to which the advance was used to acquire capital assets;

13. The failure of the debtor to repay on the due date or to seek a postponement;
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“The presence of a fixed maturity date indicates a fixed obligation to repay, a characteristic of a debt
obligation. The absence of the same on the other hand would indicate that repayment was in some

way tied to the fortunes of the business, indicative of an equity advance”
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Estate of Mixon v United States 464 F.2d 394 (5 Cir. 1972)
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“If there is a definite obligation to repay the advance, the transaction would take on some indicia of a
loan... The record establishes with little doubt that all parties involved did not consider the advance as
providing permanent capital financing, which is ordinarily derived from equity advances, but rather
temporary working capital

to meet what was thought to be, and what proved to be, a temporary emergency.”
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“Another factor which superficially indicates that the advances were loans was the fact that they
were not made in proportion to the stock ownership in Radio Broadcasting... Of Principal
importance are the: “thinness” of the capital structure in relation to debt; the risk involved in making

the advances and the availability of outside sources of funds. These factors focus on Radio

Broadcasting’s persistent need for cash to continue operations, and they clearly indicate that

repayment of the advances and payment of interest thereon were subject to the fortunes of the

corporate venture.”
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